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GUARDIANSHIP OF ELDERLY
DEMENTED PATIENTS

Dear Editor,

Thanks for updating the information on
Guardianship Ordinance in Hong Kong. It helps to
clarify some of the confusions in the past. It
certainly serves to protect the interests of some of
the demented elders. I would like to further clarify
an issue. If a doctor carries out certain procedures/
treatment, for which consent from the patient is
normally required, but the patient cannot give it
because of mental incapacity, and the patient has
an appointed guardian which the doctor does not
know about, will the doctor be in breach of the law?

Jean Woo
Chief of Services
Shatin Hospital

Reply to author

I have been asked the question.  “If a doctor
carries out certain procedures/treatment, for which
consent from the patient is normally required, but
the patient cannot give it because of mental
incapacity, and the patient has an appointed
guardian which the doctor does not know about, will
the doctor be in breach of the law?”

Section 59ZF (1) of Part IVC of the Mental Health
Ordinance (Cap. 136) provides that urgent treatment
that is necessary and in the best interests of the
mentally incapacitated patient may be carried out
without the consent of the patient, the consent of an
appointed guardian or the Court of First Instance.  If
the family members, who are not appointed
guardians do not consent to urgent treatment, you
may go ahead as long as the criteria of section 59ZF
(1) are met.  There is no definition of “urgent” in the
legislation so it is a matter of clinical judgment and
common sense.  The reasons why the treatment was
urgent should be written into the medical records.

All of the comments below apply to non-
urgent treatment.  Section 59ZF (2) provides that
non-urgent treatment may be carried out without the
consent of the appointed guardian, or the Court, if there
is or appears to be no such guardian, and “all
reasonably practicable steps have been taken to ascertain
whether or not a guardian has been appointed”.

Again, common sense and good clinical practice

should be the guide and should be documented.
Hospital Authority’s Legal Services Section (LSS) has
devised a flowchart, (obtainable from them or the
CE of your hospital), suggesting that you check with
them whether or not a guardian has been appointed.

The LSS will fax the Guardianship Board during
office hours to check if a guardianship order has been
made and we fax them back as quickly as possible
with confirmation. We would furnish the contact
details of the guardian and whether or not he had
been given the power to consent to treatment.

However, it seems from the number of requests from
LSS, that many mentally incapacitated persons are
treated without checking with us. There is no penalty
in the new law for doctors who do not check whether
there is an appointed guardian and who proceed to
give non-urgent treatment without the consent of the
mentally incapacitated person or his appointed
guardian.  In fact, section 59ZF (3) allows a doctor
to give non urgent treatment if it is necessary and in
his best interests, without the consent of the mentally
incapacitated person or the appointed guardian.

If a mentally incapacitated person is deprived of
non-urgent treatment, and this results in their
condition worsening because of, say, a delay of
surgery for several weeks, the doctor is more
vulnerable to a negligence action than a civil action
for trespass, i.e. giving treatment without consent.
Hong Kong courts would probably follow English
rather than North American caselaw in refusing to
give damages for trespass or else, a token sum.

The Hospital Authority flow chart recommends
a second doctor’s opinion that the person is a
mentally incapacitated person who is incapable of
consenting to this particular non urgent treatment,
and that it is necessary and in his best interests.
However, a second opinion may not be available
because of time and resources. If the elderly patient
has already got dementia, and is in the moderate to
severe stages, or he has had a stroke causing
moderate to severe cognitive deficits, he is unlikely
to be capable of knowing the general nature and
effect of any treatment and this should be
documented in the records.

In practice it may not be necessary to check with
LSS or the Guardianship Board whether a guardian
has been appointed or not as the family will tell you.
You can ask to see a copy of the order to check
whether the power to consent to treatment has been
given to the guardian. However, the new law does
not give any legal authority to the family to consent
or refuse treatment unless one of them has been
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appointed the legal guardian. It is only good clinical
practice to consult them, but not a legal requirement.

If the mentally incapacitated patient is single, you
are under no legal obligation to delay non- urgent
treatment to trace distant relatives to obtain their
consent to treatment. You would be better off to check if
she has an appointed guardian. You should not deprive
the patient of non-urgent treatment just because a
family member cannot be found or he refuses to
consent.  Again, section 59ZF (3) allows a doctor to
give non urgent treatment if it is necessary and in his
best interests, without the consent of the mentally
incapacitated person or the appointed guardian.

Finally, if the appointed guardian unreasonably
refuses consent to treatment, then action in the Court
of First Instance is required to ask it to consent, if it
is non-urgent treatment.  If it is urgent treatment then

you can proceed to give the treatment.
If it is alleged that the person, while legally

competent, made an Advance Directive refusing
certain types of treatment, then this may be legally
binding on you and it would be a trespass to go and
treat them. You must get legal advice as to whether
the Advance Directive is in fact lawful or not. An
Advance Directive cannot authorize euthanasia.

Paula Scully
Chairperson
Guardianship Board
15 November 1999

Editor’s note:

The flowchart from Hospital Authority on non-
urgent medical treatment is enclosed for reference.

Non-Urgent Treatment:
Treatment that is necessary and
in the best interest of MIP Adult

If Adult Patient known/suspected to be MIP and CAPABLE
of consent

[common law]
Normal procedure applies:
• patient can consent or refuse
• [consult guardian/family]

If Yes

(1) Send letter to guardian (see “2”).
(2) Telephone guardian.
(3) Document process and response (see“3”).

If guardian unwilling or refuses, apply to court through LSS
by providing one medical report, stating:
• nature of treatment/risks and benefits
• treatment necessary + best interests of patient
• contact efforts with guardian (attach “2” and “3” above)
• guardian’s refusal (if in writing) that such refusal will de-

prive the MIP of treatment that is necessary and in his/her
best interests

If Adult Patient known/suspected
to be MIP and INCAPABLE of consent

(1) Doctor responsible for treatment to come to a view that:
• Adult Patient known/suspected to be MIP;
• Incapable of consenting to the proposed non-urgent

treatment; and
• Non-urgent treatment necessary and in

the best interest of MIP.
(2) Obtain 2nd doctor’s opinion in support.

Check with LSS to see if guardian:
(1) has been appointed; and
(2) vested with power to consent to treatment (see“1”).
[Note: Guardianship Board will probably empower guard-
ian to consent to medical treatment (not special treatment)
only to the extent that the MIP is incapable of understanding
the general nature and effect of such treatment.]

If No

Consult psychiatrist/clinical psychologist for an accurate
assessment of MIP status

[ Consult guardian (even if he has
not been vested with power to
consent to medical treatment)/family]
Proceed with treatment.

Adult Patient- Non-Urgent treatment


